
















rights favouring women seeking to bear and 
raise children, rather than otherwise. If the 
courts have identified women’s rights over 
their bodies then it needs to encompass all 
consequences of decision making by 
women and not selectively value certain 
decisions over others. Such an interpretation 
defeats the purpose of valuing choice in the 
first place.

Lack of a current, cogent and 
comprehensive interpretation of the Act: 
Overall, the Supreme Court and High Courts 
often adjudicate such matters on a case by 
case basis, with little inclination to develop a 
cogent, current, and comprehensive 
interpretation of the MTP Act that rightly 
prioritises the choice of women over their 
bodies. There seems to be no consistently 
applied jurisprudence for cases involving 
sexual assault, foetuses with abnormalities, 
the correct process through which women 
can access MTP in the quickest manner, 
compensation for systemic delays and the 
trauma it causes, the understanding of 
mental trauma and its implications, what 
constitutes a threat to life, the financial 
capacity to raise children, etc. In the past 
three years, the Supreme Court has had 
several opportunities to set the record 
straight on how women can access a basic 
medical option to exercise over their bodies, 
but has chosen neither to do so nor to direct 
the government to do so.
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and all High Courts), 32 cases involved 
foetuses whose gestation had exceeded 24 
weeks. This observation bolsters the 
longstanding argument for an increase in 
the 20 week threshold, since most 
abnormalities are undetectable before
20 weeks. Furthermore, most cases turned 
on the viability of the foetus, whereas little or 
no attention was paid to the reasonable and 
foreseeable future of the pregnant woman 
to be able to take care of a child born with 
special needs.

The judiciary’s continued reliance on 
medical boards is cumbersome and 
complicated:
The judiciary’s continued reliance on 
medical boards that it has constituted 
seems to further complicate the issue. In
many cases, women approach the courts 
with the opinion of doctors who had 

examined them already. In such instances, 
to constitute a board and determine the 
state of the woman and the pregnancy 
afresh is wholly unnecessary. Furthermore, in
cases where the gestation has already 
exceeded 20 weeks, ordering for a fresh 
examination consumes valuable time
that can prejudice the woman’s petition for 
an MTP. Over and above this, the central 
issue is the extent to which the court relies 
on medical boards’ opinions regarding 
foetal viability. The MTP Act does not state 
that medical boards are required and that 
they must offer their opinion on the viability
of foetuses or that it should factor in 
decision-making. Yet, the judiciary relies 
wholly on the opinion of the board on this
subject, which turns such cases exclusively 
on medical fact rather than legal opinion 
that includes a determination of the
circumstances of the woman.










